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At 9:30 a.ﬁ. on Decem-ber 13,2018, t.he Petition for Writ of Mandamus (“Petition”) of |
Melina Maionchi, Trustee of the Maionchi Trust (‘Petitioner”), came on for hearing in
Department 501 of the San Francisco Superior Cburt, before the Honorable Ronald E.

Quiglachay. .Petitioner was represeﬁted by its counsel, C_urtis Dowling. Respondents, the City and _
Couﬁty of San F rancisco (“the Ci;y”) and its Resiciential Rent Stabiiization and Arbitration’
Board (collectively, the “Rent Board”), were represented by their coﬁnsel, Deputy City Attorney

Wayne Snodgrass.

B Havihg reviewed the record in this matter, the briefs and other documents submitted by

counsel, and the argumenfs of counsel on December 13, 2018, the Couﬁ grants the Petition.



® &
Factual Background

The Maionchi family purchased the property located af 2434 California Street in the
1970s. A report from the Departfnent of Buildin’é Inspection (DBI) dated Séptember 24,1963
indica‘_ces that the subject property waé constructed in 1906 and at that time, had two stories
containing two residential units and one commercial unit. By the time a certificate of Final
Completion, dated December 3, 1964, was issued the property only contained one story
constituting 1 floor of residential ;).ccupancy, with two residential units and one commercial unit.
One of the two first floor residential units—a 230 square féot rent-controlled studio apartment
(Unit 1)—is the unit at issue in this case.

In February, 2003, Petitioner filed an Application for “Building Permit Additions,
Alteratiéns or Repairs—Form 3.” Permit Application No. 200302117205 (Permit 205) described
the work to be performed as follows: “Move (&) apartment to (n) second floor 2 bedrms, bath,
dining, li\;ing' & kitchen by adding second story. Existing commercial té be ex;;andgd under
separate permit.” The Applicat:ion also indicates that there was one story and two residential
units existing at the time, and there would be two stories and two r'esidential: units after the
| proposed alteration. Undef box 24: “Does this Alteration constitute a changé of occupaﬁcy?” the
box is checked “No.” The Conditions and Stipulations page étates that approval was given “For
. Second Floor Addition only.” Permit 205 was approved on September 12, 2003.

" Three months after the second floor addition was approved, on Dec_:ernbler 8, 2003,
Petitivoncr filed a second Application for “Building Permit Additions, Alterations or Repairs—
| . Form 3.” Permit Api)lication No. 200312081738 -(Permit‘ 738) described the work as
“Remodeling (e) front wall, (e) windowé Retrofitted, (e) Bathroom and Replaced (e) Water

Heater above (€) bathroom. And retrofit 2 (é) skylights and (n) Parapet. Under box 24: “Does



this Alteration constitute a c;hange of occupancy‘?” the box is checked “No.” The Application
also indicates that there are two stori:es and two residential units existing at the time, aﬁd' there
would be .two stofies and two residential units after the proposed alteration. -

On April 20, 2004, the DBI issued a Certificate of Fina_l Completion and Occupancy for
Permit 205, which includes the following description of work: Vertical addition. _Move apartment
toa sgcond floor & extend comrnercial gfound floor space.

After completion, Petitioner rented the 2na floor unit to David Briggé and Patrick Briggs
in 2007. Christopher Garrison'(Garrislon) subsequently moved in as a subtenant for Patrick
Briggé in 2010. On March 23, 2015, Petitibner”s Property Manager, Mr. Makras, sent a notice of
a rent increase raising the reﬁt from'$2,087;50 to $4,500.00, effective June 1, 2015. On March
3} , 2015, Garrison filed a teqaht petition alleging that the landlords had unlawfully increa;ed the .

rent over the allowable limits..

Précééding Before the Rent Board
The tenant, Mr. Garrison, arguea the premises were rent-controlled because the permit’

application for the 2nd floor addition entailed work “described as moving the [stﬁdio] apartment
to the second floor.” The landlord and Petitioner in this case, afgued that the subject unit was not
the former studio apartment ahd was exempt from the rent increase limitations of the Rent
Ordinance under the Césta- Hawkins Rental Housing Act (“Costa-Hawkins™), as a newly
constructed unit for which a certificate of occupancy was issued after February 1, 1995. (Civil
Code §- 1954.52(a)(1).)

" After several hearings, the Administraﬁve Law Judge (“ALJ”) issued a decision granting

Garrison’s petition, finding that the 2nd floor residential unit was not exempt under §



1954.52(a)(1). It further determined that Petitioner waived t‘heir right to impose an unlimited rent
increase under Civil Code § 1954.53(d)(4) and Rulles and Regulations § 6. 1_4(&:)(2).

According to the ALJ, Petiti:c)ner did not meet its burden of proving that the sﬁbj ect unit
is exempt from the rent increase limitations of the Ordinance as a “newly constructed unit” for |
which a certificate of occupancy was issued after February 1, 1995. The ALJ came to this |
conclusion by rendering the following factual findings: (1) The property contained two -
residential units and one commercial unit before and after the permitted work in 2003-2004, and
the work did not increase the number of residential units; and (2) Both the -permit application
approved for the work and the Certjﬁcate of Occupancy subsequently iséued by DBI state that
the permitted work was for a vertical addition to move (e) apart'ment to th§ second floor.

The Landlord appealed the ALJ’s decision to the Rent Board. On April 12,20 1-6, the

‘Rent _Board .anéwered and voted to deny the Landlord’s appeal from the ALJ decision. The Rent
~ Board mailed written notice of its decision on April 28, 2016. Petitioner commenced. this action
by timely filing a Petition for Writ of Administrative Mandamus on July 15, 2016.

-Petitioner Milena Maionchi, trustee for the trust that owns. the building, brought this
mandamus action under the following -grounds: ‘The plain terms of Costa—Hawkins provide
Petitioner a fundamental vested .right to be exempt from rent éontrol with respect to the newly

construction 2nd floor unit built after February 1, 1995.

Discussion
1. Standard of Review
The parties agree there are no facts in dispute. Accordingly, the only issue in this case

requires the interpretation of section 1954.52(a)(1) of Costa-Hawkins to determine whether the’




newly added second story qualifies as “new construction” exempting the unit from rent control.
Interpretation of a state statute entails a resolution of a pure question of law, which is examined
de novo. (Apartrhent Assn. of Los Ange}es County, Inc. (2009) 173 Cal.App.4th 13, 21, citing

People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 432.)

2. Costa-Hawkins Generally Prohibits the Application of Rent Control to Newly
Constructed Residential Units.

In 1995, California eﬁacted Costa-Hawkins. (Apartment Assn. of Los Angeles County,
Inc., supra, 173 Cal.App.4th 13; 24.) Civil Code section 1954.52, subdivision (a), efféctivély
exempts néwly constructed residential units from rent control. (Ibid) |
In 2003-2004, .the Maionchi family renovated the subject property by adding a newly
constructed 2nd floor, and converting the studio apartment (Unit 1) on the first floor into an -
ADA-accessible restroom for .th_e first floor commerc_ial unit. The second floor contained a new
residential unit v'vi;th two-be’drooms; dining room and kitchen. The unit was built.in what had
formerly been open sky 'since there had never been a second floor at the property prior to 2004.
“The new unit did not share any e)&isting' electrical 6r plumbing systems and consisted of an
entirely new strﬁcture. The second floor unit was built outside the envelope of the existing
structure and had new ;:xteri_br and interior walls; floors, ceiling, roof, stairs, door, and heating.
In their brief, the City conceded “the subject unit was new construction, and thgt the Rent Board
might reasonably have determined that the 2003-2004 reho_vation project resulted in the
construction of a genuinely new residential unit for purposes of § l9§4.52(a)(1), but a
- determination to the contrary.wa.ls also reasonable.”
While the Costa-Hawkins Act does not define new constructioﬁ, “as a general rule, if

residential real property has a certificate of occupancy issued after February 1, 1995, it is not
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subject to any system of controls on the price at which rental units are offered.” (dpartment ;4ssn.
of Los Angeles County, Inc.f supra, 173 Cal App.4th 13, 24; Civ.Code, § 1954.52, subd. (a)(1).)
The City cites Burien for the proposition that the issuance of a certificate of occupancy
after February 1, 1995 exempts a unit from rent control dnly if thd project culminating in that
certificate has increased the supply of residential housmg (Burien, LLC W Wzley (2014) 230
Cal.App.4th 1039) (Italics added) Accordmg to Respondent, the renovation of Petltloner s
building did not do so because, just as before, the building contains the same number of
residential units: two. Their foc_u's is misplaced. Contfary to the City’s assertion, neither Burien

nor any other case holds that Costa“Hawkins’ new construction exemption is depender_it on an

‘increase in units; only that “construction add to the housing supply:"’ Even then, at most, this

holding is dicta; and at best, it supports Petitioner’s position.

In Burien, a landlord attempted to increase the rdn-t on a rent-controlled apartment
building by clain‘iing that he secured a certiﬁca_te of occupandy after February 1995. (Burien,
LLC, supra, 230 Cal.App.4th at 1042.) THe landlord sought to exempt the building by converting
the building into condominiums, of which the “change of use” conversion caused the issuance of
a new certificate of occupancy. (/bid.) The tenant contended the exemption refers to the first
certiﬁcatc_a of occdpancy issued for the unit, and did not apply in this case, because his tenancy
was established long before the new cerfiﬁcate of occupancy. (/d. at 1044.) The couﬁ noted that
the purpose of section 1954.52 was to “enclouralge condtrudtion” of buildings which add .to the
residential ldousing supply. (/d. at 1047.) As duch, the exemption could only apply to certificates

of occupancy that precede residential use of the unit. (Ibid.) The court.ultimately held the

- tenant’s unit was not exempt under Costa-Hawkins because the tenant occupied the unit prior to




the issuance of the 2009 certificate of occupancy and the 2009 certificate of occupancy did not

precede the residential use of the property. (/d. at 1049.)
Burien dealt with multiple certificates of occupancy when there is no new construction.

The key concept in Burien is not whether unit count increases, but instead, when a unit is first

" occupied by a tenant for residential purposes. The Burien court noted the importance of the date

When a unit is first residentially occupied because it is that day which determines which
certificate of occupancy matters: .The facts in this case are significantly different be-cause they do
not involve a mere “change in use.” Instead, they involve the brand new construction 6f a unit
for which a certificate of occupancy was first issued for its use in 2064. While the first floor unit
was certified for occupancy iﬁ 1964 and rented out over the y‘ears: on and off, no one occupied
the second floor prior to 2004 because it never existed.

“A,cofn’mqnsense interpretation of section 1954.52(a)(1) is that it excludes buildings
from rent control that are certified for o.ccupancy after February 1, 1995.” (Burién, supra, 230
Cal.App.4th at 1047.).‘ In this case, the second floor addition was giv_en its own certiﬁcgte, noting
the subject unit: “dwelling unit: 1.” “When a building is “constructed [or] addéd onto... a
certificate of occupancy is generated at the conclusion of all inspections to certify that the
building meets local building code requirerneﬁts for oﬁcupancy.” (Burien, supra, 230 |

Cal.App.4th at 1047.) The 1964 certificate of occupancy is irrelevant because it did not certify

‘the use of the new unit for occupancy. The 1964 certificate established the occupancy of a single

story, constitutingll floor of residential occupancy.
Additionally, the newly constructed seécond floor—and the unit contained on it— does
add to the housing supply. The former unit on the first floor was a studio of approximately 230

square feet. The new unit is 2 bedrooms, and over 600 square feet. When Petitioner was deciding



whether to undergo the renovation in 1999, fhe unit had not been rented for the prior three to four
years and was in a dilapidated state.

The Iegislé_ture plaiﬁly meant that a uﬁit l_ike the subject premises would be exerﬁpt fro_rn
rent controls upon its consfructipn and entry into the rental hoﬁsing market. The City’s fixation
on the building"s overall unit count, and whether it increased after the construction of a brand- |
new unit, is misplaced. |

Equally misplaced is the City.’s fixation on language in the permit application that the -
unit would be “moved” when nothing in fact “moved.” The City contends that the DBI approved
the building permit application for the 2003-2004 renovation and issued a certificate of
occﬁpancy based on the expresé representation that the projedt involved “moving” one of the
building’s two residential units from the ground floor to a newly constructed second floor. The
suggeétion is that “move” meant “to be rent-contrélled.” However; nothing in thé permit
documentation issued by the City references rent-control, including the ‘Conditions and
Stipulation’ page stamped by the DBI. Nor was there any testimony from any city official
- corroborating the City;s ‘alleged intent to maintain the upit as a rent-controlled unit.

More imp'ortantlﬂf, it _is‘lundisputed that Petiﬁoner had the right to convert Unit 1 into an

- ADA-compliant bathroqm, and was not required by any San Francisco ordinance to replace the
rent-controlled unit_. The felevant section of the Planning Code in ef‘[;ect in 2003, pfovided that
“Residential Conversions” were “P”— bpennitted on lst stories. (See San Francisco Plannihg'

- Code, Article, 7, section 790.84.) Plaﬁning _Code_ section 202(a)(1) states, “in defining uses
peﬂnitted under this Code, a Principally Permitted use is one permit_ted as of right.” In 2008,
section 317 replacéd the “P.” However, unlike section 317, section 790.84, had no provis;on for

one-to-one replacement of rent-controlled units. This evidence was overlooked by the ALJ, who




remarked t_ci' the rent board on appeal: “Given the City’s longstanding policy of preserving
affordable housing, it is also unlikely the City would approve the removal of a rent-controlled
unit and its replacement by a non-rent-controﬂed exempt unit.” (Admi'rlistrafive Reco?d at pg.
451.)

~ In making its comment to the Board, the ALJ .conﬂated the law existing back in 2003
with.Planning Code section 3 17, which is the current law goyeming the “Loss of Residential and
Unauthorizec‘i_ Units through Demolition, Merger, and Conversion.” Under this new law, there are
strict standards for conversion of residential units, and residential com‘/ersions are now subject to
one-to one replacement of the converted rent-controlled unit. At the hearing on December 13, the
City conceded that in 2003-, Petitioner had the{ right to convert the studio into an ADA-compliant
bafhroom ahd there were no regulations in place that feciuired Petitioner to replace the rent-
controlled unit.

Costa Hawkins wés enacted to relieve landlords from somé of the burdens of “strict” and
“extreme” rent control, which the proponents of Costa Hawkins contended unduly and unfairly
interfered with the free market (Apdrtment Assn. of Los Angeles County, Inc. at 30.) If an owner
of the building is adding to tﬁe housing supply by new construction, it’s only'equitéble that they
be entitled to fall under the purvie.w of steite‘ law. - '\

Under these facts, the subject unit falls under the “new construction” provision o_f Cpsta—

| Hawkins, exempting the unit from rent control. By‘any reasonable meaning of the word “new,”
the subject unit constructed on the second floor is a new residenti-al unit. Whether Petitioner
moved the uﬁit_or not, the second ﬂoo_r addition was new construction; the unit “moved” to the

‘second floor functioned together as part of that new construction.
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Conclusion
~ The Couft_ ﬁi_u.ds the newly constructed second floor—and the unit contained on it—
constitute “new construction” for purposes of Civil' Code § 1954.52(a)(1). The Planning Code in
effect in 2003 permitted Petitioner to convert the _étudio into commercial space as a matter of

right, and as a general matter, did not require the converted studio to be replaced with a new unit.

This is new construction.

DATE: December ! A 2018 _
\

The Honorable Ronald Quidachay .
Judge of the Superior Court of California
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